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SUPPLEMENTAL EXPERT DISCLOSURE FOR WALTER K. RUSH, III

Pursuant to Federal Rule of Criminal Procedure 16(b)(1)(C) and the Court’s January 12,
2006 ruling with respect to defendants’ expert witnesses, defendant J effrey Skilling hereby

provides a summary of expert testimony that may be offered at trial by Walter K. Rush, III.

L QUALIFICATIONS

As previously disclosed, Mr. Rush is a former Professional Accounting Fellow on the
staff of the Chief Accountant of the Securities and Exchange Commission and has been a
certified public accountant for nearly 40 years and a partner at Coopers & Lybrand (then one of
the “big six” accounting firms) for nearly 20 years. While at Coopers & Lybrand, Mr. Rush was
the Northwest Regional Director of Accounting, Auditing and SEC Reporting. He has been
retained to provide accounting assistance to the United States twelve times: Seven times by the
Department of Justice; four times by the Securities and Exchange Commission; and once by the
United States Attorney. A copy of Mr. Rush’s curriculum vitae listing his academic credentials

and experience previously was provided with our October 21, 2005 disclosure letter.
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II. OPINIONS AND BASES THEREFOR

Mr. Rush has reviewed selected Arthur Andersen (“Andersen”) workpapers for the
Corporate, Enron North America (formerly known as Enron Capital and Trade), Enron Energy
Services, and Enron Broadband Services business units for 1999-2001; Enron’s securities filings
for 1999-2001; the depositions of Andersen accountants in Newby v. Enron Corp. civil litigation;
the minutes and related materials for all meetings of Enron’s Audit and Compliance Committee
and selected other Board meetings; internal Enron accounting documentation; and the record to
date in United States v. Skilling and Lay. Mr. Rush is expected to testify to the matters identified
below.

A. Resegmentation

Multiple witnesses testified that Enron’s business segment reporting violated accounting
and other unidentified rules. Mr. Delainey testified that, although he had previously told the
Task Force that resegmentation was done appropriately, the “truth” was that it “was not done
with rock solid accounting.” Additionally, Mr. Delainey asserted without citation to any
authority that “accounting is irrelevant” to resegmentation, and that Enron had obligations under
“a variety of other statutes™ to make further disclosures.” Mr. Koenig similarly testified that he
believed he gave a false statement when he “intentionally omit[ed] to disclose to the public any
references to EES’s losses, which had been concealed by the reorganization.”” F inally, Ms.
Rieker asserted that Enron employees failed to consider the “disclosure rules and determining

how to disclose the resegmentation or reorganization of [] functions from Retail into

Wholesale.”*

'3/2/06 Transcript at 5784:9-20,

% 3/1/06 Transcript at 5539:14-20.

* 2/10/06 Transcript at 2279:14 - 2280:4.
*2/23/06 Transcript at 4533:8-16.
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With respect to this and other testimony regarding the propriety of the resegementation
done by Enron in early 2001 and its disclosure, Mr. Rush is expected to offer the following
expert opinions and explanations based on his knowledge of relevant generally accepted
accounting principles (“GAAP”) and generally accepted auditing standards (“GAAS”) as they
relate to business segment reporting, his review of Enron’s SEC filed documents, Andersen’s
workpapers, and the trial testimony to date:

L. Mr. Rush will briefly explain the GAAP and SEC requirements for business
segment reporting (FAS 131, SEC Regulation S-K, and interpretations and releases thereon), and
describe how Enron complied with those requirements.

2. Mr. Rush will describe how Enron accounted for the change in the composition of
its business segments in the first quarter of 2001 and why Enron’s accounting and disclosures
complied with GAAP and Regulation S-K, 17 CFR § 229.303. Specifically, Mr. Rush will
explain that Enron was subject to business segment reporting under FAS 131, and that, as
required by the rules, Enron disaggregated (i.e., segmented) its business based on the way it
managed its various businesses and subsidiaries. Mr. Rush will explain that, generally, financial
information is required to be reported on the basis that it is used internally for evaluating
segment performance and allocating resources to segments (FAS 131 9 10).

3. In the first quarter of 2001, Enron reorganized its operations and moved certain
risk management functions from its Retail segment to its Wholesale segment. Mr. Rush will
opine that, in accordance with the specific disclosure requirements of FAS 131 9 34, Enron
reported the effect of this segment change by restating Retail’s total assets, reported revenues,
and IBIT for the first quarter and full year 2000 to reflect the performance of the Retail segment

as it would have occurred in the absence of the risk management functions that were moved to
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the Wholesale segment. Mr. Rush will opine that, since it was practicable for Enron to restate
the first quarter and full year 2000 results for the Retail segment, FAS 131 required that Enron
report the results of resegmentation as it did. Mr. Rush will explain that, even assuming the
reorganization resulted in the movement of alleged “losses™ from the Retail segment to the
Wholesale segment, that result follows appropriately from FAS 131°s restatement requirements.
4. Mr. Rush will also explain the difference between reserves and actual losses, and
opine that there were no accounting requirements outside of FAS 131 to disclose what the Task
Force has called “losses” that were transferred from the Retail segment to the Wholesale
segment, including under the SEC’s Management’s Discussion and Analysis (“MD&A”)
disclosure requirements under Regulation S-K, 17 CFR § 229.303. Mr. Rush will explain that
the purpose of MD&A disclosures is to provide information on historical operations and any
unusual, infrequent or significant economic changes in the business in order to aid the reader in
predicting future financial performance. Mr. Rush will opine that, since the alleged “losses”
incurred by the Retail segment in the first quarter of 2001 would not recur as an aspect of the
ongoing business of the reorganized Retail segment (because the risk management operations
incurring such “losses” are no longer part of the Retail segment), the restated segment
information is the appropriate predictive disclosure for the Retail segment. Mr. Rush also will
opine that the losses transferred from the Retail segment to the Wholesale segment did not
require separate disclosure. Mr. Rush also will opine that the restated Wholesale segment data,
without disclosure of the transferred losses, are the appropriate predictive disclosures for the
Wholesale segment, and that any alleged “losses” shifted as a result of this resegmentation were

fully reported as part of the company’s consolidated financia] statements.
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5. Mr. Rush will also explain how the accountants’ workpapers and Audit
Committee reports reflect Andersen’s review and concurrence with Enron’s restated segment
reporting and disclosures and with which Andersen had no exceptions.

B. Reserves

The Task Force asserted in opening statements that “it js Improper to use [] reserve

accounts as a cookie jar, to put your hand in it, to get extra earnings . . . " Former Andersen

then opined, based on a hypothetical, that Enron’s accounting for reserves in the second quarter
and fourth quarter of 2000 could be “inappropriate.””” The Task Force also elicited opinion
testimony from former Enron North America Chief Accounting Officer Wesley Colwell that he
too now thought Enron’s use of reserves in the second and fourth quarters was improper.® David
Delainey similarly testified that, despite having conducted no diligence on his claims,’ he
believed that “every time Enron logged a dollar in a volatility reserve [] it was totally

improper.”!°

Teserves, Mr. Rush is expected to offer the following expert opinions and explanations based on
his knowledge of and experience with relevant GAAP and GAAS as they relate to reserves, trial
testimony, Enron business records, and Andersen workpapers:

1. Price Volatility Reserve, With respect to the reserve established in or about the

fourth quarter of 2000 for price volatility in commodities, Mr. Rush wil] testify that the reserve

% 1/30/06 Transcript at 364:20-23.

° See 3/20/06 Transcript at 8603:24-8607:21.
73/20/06 Transcript at 8607:25 - 8619.]

$2/27/06 Transcript at. 4662:17 - 4698:13, 4776:2-5.
®3/1/06 Transcript at 5536:17-20.
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was established and later released in compliance with GAAP (FAS 5 and FIN 14). He will
explain what “cookie jar reserves” are and why the behavior of the price volatility reserve
described in trial testimony to date is inconsistent with that reserve functioning as a “cookie jar.”
Based on documentation in Enron’s and Andersen’s files along with the testimony of Enron
accountant Georgeanne Hodges before the SEC, Mr. Rush will explain that, contrary to the
implication of Mr. Colwell’s and Mr. Bauer’s testimony, Enron performed an appropriate
analysis under GAAP for valuing this reserve. Mr. Rush will testify that, even if a reserve
amount is determined contemporaneously with a determination of business unit earnings, that
fact does not undermine the validity of the reserve. Mr. Rush also will explain how Andersen’s

audit procedures and workpapers establish that, after consultation with senior partners

independent of the audit team, Andersen determined at the time that the company’s valuation

time it was established and in 4 manner consistent with decreases in price volatility in the
commodities markets. F urthermore, Mr. Rush will demonstrate that equating the volatility
Ieserve to a “cookie jar” is inconsistent with the fact that, as the volatility reserve was released,
Enron’s overall reserves increased. F inally, he will describe Andersen’s audits and reviews of
reserves in 2000 and 2001, and explain how their workpapers and reports reflect the fact that
they concurred in the values assigned to the reserve,

2. TVA Reserve. With respect to the adjustments made to the account that became
the TVA reserve in or about the second quarter of 2000, Mr. Rush will testify that the alleged
$14 million adjustment in the TVA account occurred prior to finalization of the second quarter

financial statements and did not materially affect the accuracy of those financial statements. He

'3/1/06 Transcript at 5748:11-12.
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